REASONS  FOR  DECISION 


IN  THE  MATTER  OF  THE  ONTARIO  HUMAN  RIGHTS  CODE,  1981,  S.O.  1981, 
c.  53,  as  amended  by  S.O.  1984,  c.  58,  s.39. 


AND  IN  THE  MATTER  OF  a  complaint  made  by  Denis  J.  Barnard  cf  Fort 
Frances,  Ontario,  alleging  discrimination  and  harassment  in 
employment  by  The  Board  of'  Commissioners  of  Police,  David 
Galbraith,  Dean  Cunningham,  Judge  R.  Tremblay,  Nick  Kingerski, 
Robert  Asselin,  William  Martin  Jr.,  Lloyd  Lindberg,  the 
Corporation  of  the  Town  of  Fort  Frances  and  Michael  Solomon, 
Chief  of  Police,  Fort  Frances,  Ontario. 


BEFORE:  Peter  A.  Cumming,  Q.C.,  a  Board 

of  Inquiry 


APPEARANCES:  Kim  Twohig,  counsel  for  the 

Ontario  Human  Rights  Commission 
and  the  Complainant. 


Allen  G.  McKitrick,  Q.C.,  counsel 
for  the  Respondents. 


Dr.  Moorhouse  could  say  unequivocally  that  with  the  adjustment, 
Constable  Barnard's  "diabetes  control  now  is  categorized  as  excellent" 
and  his  "health  is  wholly  normal".  (See  #14  in  Exhibit  #4).  Dr. 
Moorhouse's  report  of  May  10,  1985  to  the  Board  was  ultimately 
responsible  for  the  reinstatement  of  Constable  Barnard  to  normal 
duties  June  12,  1985. 

THE  EVIDENCE. 

The  Fort  Frances  Laverendrye  Hospital  record  for  Mr.  Barnard  was 
entered  (as  Exhibit  #88).  Between  April  29,  1975  and  May  12,  1980 
there  were  nine  admissions  while  he  was  off-duty  to  hospital  for 
hypoglycemia.  The  May  12,  1980,  incident  involved  a  car  accident. 
There  were  other  off-duty  hospital  admissions  which  may  have  related 
to  hypoglycemic  reactions.  Although  all  of  these  incidents  occured 
"off-duty",  that  was  simply  fortuitous. 

Between  December  22,  1980  and  May  5,  1984,  Constable  Barnard  had 
four  situations  while  on  duty,  and  a  fifth  situation  while  off  duty, 
where  he  became  unconscious  due  to  hypoglycemia,  insulin  shock 
reactions. 

December  22,  1980,  while  on  duty,  Constable  Barnard  fainted  due 
to  an  insulin  reaction  at  the  Red  Dog  Inn  and  was  taken  to  hospital  by 
ambulance.  Even  though  this  incident  occurred  while  the  Complainant 
was  on  duty,  the  only  immediate  action  taken  by  Chief  Solomon  was  to 
restrict  him,  for  safety  reasons,  in  respect  of  driving  on  duty  until 
he  received  a  medical  clearance.  Indeed,  Chief  Solomon  suggested  that 
the  Complainant  go  to  the  Mayo  Clinic  after  the  December  22,  1980 
incident,  which  the  Complainant  did.  Chief  Solomon  was  sent  letters 
by  a  physician  from  the  Mayo  Clinc  February  3,  1981  and  by  a  physician 
from  the  Fort  Frances  Clinic  February  10,  1981,  and  on  the  strength  of 
their  representations,  again  allowed  Constable  Barnard  to  drive  motor 
vehicles,  and  thus  undertake  his  full,  regular  duties  as  a  police 
officer. 


It  must  be  remembered  that  from  1972,  to  December  22,  1980,  the 
Chief  did  not  place  any  restrictions  at  all  upon  the  Complainant. 
There  is  no  suggestion  of  Chief  Solomon  having  any  concern  about 
Constable  Barnard's  diabetes  over  this  period.  It  was  only  after  the 
July  22,  1981,  accident  that  the  relationship  between  the  Chief  and 
Constable  Barnard  really  deteriorated.  From  that  point  onward,  Chief 
Solomon  chose  in  effect  to  avoid  Constable  Barnard  other  than  as 
required  in  the  formal  context  of  the  police  station  and  as  required 
in  the  various  hearings  and  court  proceedings.  This  was  because  he 
had  Tost  confidence  in  Constable  Barnard  being  able  to  function  as  a 
police  officer  in  respect  of  his  regular  duties,  without  being  at  risk 
to  himself  and  the  public. 

Upon  Dr.  Moorhouse  remedying  the  Complainant's  problem  by 
bringing  the  diabetes  under  control,  the  Board  restored  the 
Complainant  to  full  duties.  Given  the  history  of  the  continui-ng 
problems  in  gaining  control  of  the  diabetes  and  the  unsuccessful 
medical  advice  and  assistance  until  Dr.  Moorhouse  was  consulted,  the 
Board  was  entitled  to  wait  for  a  reasonable  period  of  time  before 
removing  the  restrictions,  and  the  time  that  lapsed  before  removing 
the  restrictions  was  reasonable  in  the  circumstances.  Indeed,  Dr. 
Moorhouse  himself  agreed  with  the  reasonableness  of  the  probationary 
period  in  the  circumstances.     (Exhibit  #55). 

For  the  reasons  given,  the  Complaint  is  dismissed. 

Two  further  matters  remain  to  be  dealt  with.  First,  because 
Commission  counsel's  written  argument  was  submitted  much  later  than 
when  it  was  undertaken  to  be  provided,  Respondents  argued  that  for 
that  reason  alone  the  Complainant's  Complaint  should  be  dismissed.  In 
my  view,  put  simply,  it  would  be  wrong  and  inappropriate  on  the  basis 
of  this  reason,  to  determine  issues  in  respect  of  the  substantive 
human  rights  of  a  Complainant. 


Chief  Solomon  and  the  Board.  It  was  their  responsibility  to  provide  a 
competent  police  force  to  maintain  law  and  order  in  Fort  Frances,  and 
not  to  endanger  the  public  in  doing  so.  The  Board's  actions  in 
proceeding  to  the  Police  Act  hearing  in  the  fall  of  1982  were  very 
upseting  to  the  Complainant,  but  the  Board  was  only  acting  responsibly 
in  dealing  with  a  difficult  and  frustrating  situation.  At  that  point 
in  time,  Constable  Barnard's  car  accident  of  May  22,  1980,  the 
situation  at  the  Red  Dog  Inn  December  22,  1980,  the  police  car 
accident  of  July  22,  1981  ,  and  the  seizure  at  a  restaurant  June  14, 
1982,  were  known.  Ultimately,  the  Board  concluded  that  the 
Complainant  would  retain  his  status  as  a  police  officer  with  the  Fort 
Frances  police  force,  but  he  could  not  be  armed  or  drive  a  motor 
vehicle.  These  were  quite  reasonable  restrictions,  given  the  risk 
posed  to  Constable  Barnard  and  the  public. 

The  Complainant  saw  several  physicians,  including  the  Mayo 
Clinic  in  Minnesota,  about  his  diabetes.  Whatever  the  reasons,  these 
physicians  were  either  not  fully  informed  of  the  actual  situation  as 
to  the  diabetes  not  being  in  control,  or  knowing  the  situation  were 
not  able  to  bring  the  diabetes  under  control.  The  Respondents  knew 
the  diabetes  was  not  under  control,  were  in  fact  correct  in  that 
position,  and  at  all  times  were  acting  upon  that  belief.  In  my 
opinion,  the  facts  in  the  instant  situation  showed  a  real  and 
substantial  risk  by  reason  of  the  Complainant  being  a  police  officer, 
and  not  in  control  of  his  diabetes.  The  facts  of  this  case  make  it 
very  different  from  other  situations  involving  diabetics,  such  as  seen 
in  Mahon  v.  Canadian  Pacific  Limited  (1986);  7C.H.R.R.  D/3278;  (P.  A. 
Cumming,  Federal  Tribunal,  appeal  allowed  (1987)  8C.H.R.R  D/4263 
(F.C.A.);  leave  to  appeal  to  Supreme  Court  of  Canada  refused, 
November,  1987. 

The  two  physicians  at  the  Fort  Frances  Clinic  who  examined 
Constable  Barnard  following  upon  the  July  22,  1981,  accident,  both 
were  of  the  view  that  the  Complainant  could  make  adjustments  in  his 
insulin  dosage  and  thereby  control  his  diabetes.  Indeed,  on  August 
19,    1981,    he    obtained    a    "back    to    work    slip"    from    one    of  the 
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physicians,    indicating   that    he    had    "satisfactory    control"    of  his 
diabetes  and  suggesting  he  "Could  certainly  undertake  full  duties  as  a 
police  officer".     The  Board  advised  by  letter  July  13,   1983,  that  it 
was  not  going  to  make  a  decision  "at  this  time"  in  "view  of  the 
multiplicity  of  proceedings"  then  current. 

However,  the  Complainant  had  an  insulin  reaction  August  5,  1983, 
while  working  in  the  radio  room  of  the  police  station,  was  rendered 
unconscious  and  taken  to  the  hospital.  He  was  permitted  to  return  to 
his  restricted  duties  regime  upon  providing  a  supporting  letter  from 
his  physician.  There  was  a  further  incident  of  hypoglycemia,  May  6, 
1984,  with  the  Complainant  again  becoming  unconscious  and  being  taken 
to  the  hospital.  He  was  permitted  to  return  to  work  on  the  restricted 
duties  basis  with  a  back-to-work  slip  from  his  physician,  but  only 
upon  the  intercession  of  the  Mayor  with  Chief  Solomon.  Fortunately, 
the  Complainant  then  saw  Dr.  Moorhouse  June  6,  1984. 

Dr.  Moorhouse  wrote  (Exhibit  #55)  to  Chief  Solomon  July  20,  1984 
in  part  as  follows: 

"As  of  this  date  in  the  opinion  of  Dr.  Johnstone 
and  of  myself,  Constable  Barnard  is  ready  to  return 
to  work.    There  will  not  be  a  further  problem. 
Hypoglycemia  will  not  occur  again. 

In  my  opinion  from  this  time  there  is  not  a  need  to 
restrict  Constable  Barnard's  duties. 

...I  would  not  find  it  inappropriate  if  you  feel  it 
desirable  to  impose  some  precautionary  limit  on 
his  independence  during  a  demonstration  period  of,  say, 
six  months,  or  a  year  at  the  most,  provided,  that  such 
a  limit  is  inconspicuous,  and  not  injurious  to  Constable 
Barnard's  peace  of  mind,  self  respect,  or  the  respect 
of  others  toward  him." 

ConstaDle   Barnard   obtained   a   back   to   work    slip   from   a  Fort 
France  physician  July  20,  1984,  but  he  was  not  reinstated. 


diabetes  was  seen  to  be  unstable;  but  that  given  the  physicians' 
reports  which  were  suggesting  he  had  his  diabetes  under  control,  the 
Complainant  should  have  been  allowed  to  assume  full  regular  duties, 
including  driving  a  vehicle  and  carrying  a  weapon.  Complainant  argues 
that  the  fact  that  physicians  were  seen  in  hindsight  to  be  in  error  is 
irrelevant.  This  argument  would  be  successful  if  it  were  established 
that  the  Respondents  intentionally  discriminated  with  malicious 
motive.    In  my  view,  they  did  not. 

However,  the  allegation  of  the  Complainant  in  the  instant 
situation  is  that  there  was  intentional  discrimination  without  any 
malicious  motive,  in  that  the  Respondents  denied  the  Complainant 
regular  duties  as  a  police  officer  because  he  was  perceived  to  be  a 
diabetic  not  in  control,  and  they  had  a  duty  first,  to  rely  simply 
upon  the  medical  opinions,  and  second,  to  reasonably  accommodate  the 
Complainant  in  any  and    all  events. 

However,  where  there  is  no  malicious  motive,  and  the  intention 
of  the  Respondents  in  discriminating  is  benign,  then  if  the 
Complainant  "is  incapable  of  performing  or  fulfilling  the  essential 
duties  or  requirements  attending  the  exercise  of  the  right  because  of 
handicap",  the  Respondents  have  not  breached  the  Code:  Section  16. 
The  test  under  section  16  is  an  objective  one,  and  if  in  hindsight  the 
Complainant  is  shown  to  be  incapable  of  performing  the  essential 
duties,  then  the  Respondents  have  not  discriminated  unlawfully.  In 
the  instant  situation,  in  my  view,  the  Respondents  have  established 
that  in  the  interest  of  the  safety  of  both  the  public  and  Constable 
Barnard,  he  should  not  have  carried  a  gun  or  driven  a  vehicle,  in  the 
period  from  July  22,  1981  ,  to  1985.  As  such,  in  my  view,  he  was 
incapable  of  performing  the  essential  duties  of  a  police  officer  with 
the  Fort  Frances  Police  Force  during  that  period. 

There  clearly  is  a  duty  of  reasonable  accommodation  upon  the 
Respondents:  Cindy  Cameron  v.  Nel-Gor  Nursing  Home  and  Marlene  Nelson 
(1934)  5  C.H.R.R.  D21/70  at  para.  18381  (P.  A.  Cumming,  Ontario  Board 
of  Inquiry).     Section  16(1 )  ( b )  refers  to  "essential"  duties,  so  that 
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benefits,  althougn  his  activities  were  restricted  in  terms  of  the 
norm. 

As  mentioned  Chief  Solomon  was  given  the  discretion  to  implement 
the  regime  of  "restricted  duties". 

The  Complainant  alleges  that  the  duties  he  was  gven  subsequent 
to  the  decision  of  January  13,  1983,  as  a  "clerk  typist"  were  unduly 
restrictive. 

The  Complainant  argued  that  he  could  have  been  given  more  duties 
during  his  period  of  "restricted  duties"  than  he  was  in  fact  given, 
but  that  he  was  unduly  restricted.  Chief  Solomon  did  not  allow  him  to 
be  a  court  officer,  because  from  the  Chief's  viewpoint  that  position 
was  normally  filled  by  a  uniformed,  armed  officer,  and  did  not  let  him 
be  a  breathalizer  technician  or  guard  prisoners,  because  such 
situations  involved  prisoners  or  persons  potentially  to  be  taken  into 
custody.  Whether  or  not  Chief  Solomon  was  exercising  the  best 
possible  judgment  in  not  removing  these  constraints,  I  have  no  doubt 
he  was  acting  in  good  faith  and  as  a  matter  of  judgment  on  his  part, 
given  the  functions  and  needs  of  the  police  force  as  he  understood  and 
saw  them.  His  judgment  should  not  be  displaced,  unless  it  is  apparent 
from  the  objective  evidence  that  there  was  not  a  reasonable  basis  for 
his  exercising  his  judgment  in  the  manner  he  did. 

A  number  of  incidents  were  referred  to  in  the  evidence.  Section 
29  of  Regulation  791  under  the  Police  Act  provides  that  a  police 
officer  shall  not  engage  in  any  other  occupation.  The  Complainant  at 
one  point  became  involved  in  a  small  restaurant  operating  under  the 
name  "Barney's",  which  was  also  the  Complainant's  own  nickname. 

The  Deputy  thief  of  Police,  J.  Murray,  learned  of  the  restaurant 
and  raised  concerns  with  the  Complainant,  given  the  Police  Act 
regulation.  Constable  Barnard  maintained  he  was  just  a  passive 
investor   in  the  property,    and  that  the  name  of   the   restaurant  was 
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also  testified  that  he  had  never  had  a  bad  evaluation  nor  had  ne  ever 
been  disciplined. 

The  diabetes  resulted  in  problems  in  respect  of  Constable 
Barnard's  employment,  commencing  as  of  December  22,  1980.  From  this 
date  to  1984,  Constable  Barnard  experienced  repeated  and  frequent 
insulin  reactions,  some  severe,  which  caused  car  and  other  property 
damage,  risk  to  himself  and  to  others.  He  alleged  in  his  Complaint  of 
August  10,  1982  (Exhibit  #2)  that  the  Respondents  discriminated 
against  him  in  respect  of  his  employment,  alleging  that  they  were  in 
breach  of  subsections  4(1)  and  (2)  and  section  8  of  the  Code. 

On  July  22,  1981  ,  Constable  Barnard  was  in  a  motor  vehicle 
accident  while  on  duty,  due  to  hypoglycemia  and  this 'led  to  him  being 
placed  "on  duty  at  home"  as  of  August  9,  1981,  at  full  pay  and 
benefits. 

A  further,  second  Complaint  dated  August  27,  1985  (Exhibit  #3) 
was  made  by  Constable  Barnard,  to  cover  the  period  of  time  August  10, 
1982  to  July  11,  1985.  As  well,  this  second  Complaint  (Exhibit  #3) 
embraces  the  period  covered  by  the  first  one  (Exhibit  #2).  It  is  to 
be  noted  that  the  prohibited  ground  of  "handicap"  (or  disability  as  I 
prefer  to  refer  to  it)  was  not  present  in  Ontario  human  rights 
legislation  until  June  15,  1982. 

The  Respondent  Board  of  Commissioners  of  Police  (the  "Board") 
held  a  hearing  under  section  27(e)  of  the  Police  Act,  R.S.O.  1980,  c. 
381,   commencing  September  8,   1982,   and  which  concluded   November  9, 

1982.  On  January  13,  1983,  the  Board  gave  Constable  Barnard  a 
"restricted  duties"  status,  replacing  the  "on  duty  at  home"  status 
which  had  applied  to  Constable  Barnard  from  August  9,  1981  to  January, 

1983.  The  "restricted  duties"  status  precluded  the  carrying  of  a  gun 
and  driving  a  police  car.  With  "restricted  duties"  Constable  Barnard 
did  clerical  duties  in  civilian  dress.  The  "restricted  duties"  were 
to  continue  for  an  indefinite  period  until  it  was  established  to  the 
Board's  satisfaction  that  Constable  Barnard's   diabetic  condition  was 
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been  taken  to  overcome  the  known  problem. 

It  was  clear  that  over  this  period  of  time  Chief  Solomon  did  not 
think  Constable  Barnard  could  function  as  a  poli-ce  officer  due  to  his 
diabetes,  which  in  the  Chief's  opinion,  was  not  in  control.  He,  and 
the  Board  standing  behind  him,  were  correct  in  this  assessment.  I 
have  no  doubt  that  the  motivation  for  Chief  Solomon's  action  was  that 
he  wanted  the  best  police  force  possible,  and  did  not  want  an  officer 
who  posed  a  risk  to  himself  and  the  public.  There  was  no  intentional 
discrimination  with  a  malicious  motive. 

Complainant  argues  that  there  should  have  been  reasonable 
accommodation,  but  "handicap"  was  not  a  prohibited  ground  until  June 
15,  1982.  Moreover,  the  Complainant  was  receiving  his  full  pay  and 
benefits  during  this  period.  Undoubtedly,  there  was  frustration, 
anguish,  and  anxiety  on  the  part  of  Constable  Barnard,  but  Chief 
Solomon  had  similar  feelings  given  his  responsibility  for  the  police 
force  and  obligation  to  protect  the  public.  .  There  was  great 
uncertainty  about  this  unfortunate  problem  for  both  protagonists. 

The  initial  hearing  of  the  Board  under  the  Police  Act  was 
scheduled  for  April  8,  1982,  but  a  settlement  was  then  tentatively 
achieved  although  it  too  became  a  matter  of  dispute  and  of  no 
significance. 

On  June  14,  1982,  the  Complainant  suffered  another  episode  of 
hypoglycemia,  and  was  taken  to  hospital  from  a  restaurant.  A  further 
notice  was  given  July  13,  1982  that  the  Police  Act  hearing  would  be 
reconvened  September  8,  1982.  Evidence  was  led  at  the  hearing  that 
the  Complainant  had  been  admitted  to  the  Fort  Frances  Hospital  on  13 
occasions  as  a  result  of  hypoglycemic  reactions,  over  the  seven  year 
period  1975-1982.  However,  the  medical  evidence  of  the  six  doctors  at 
the  hearing  was  hot  really  helpful  one  way  or  the  other.  They  said 
there  was  no  risk  of  a  hypogylcemic  reaction  if  the  diabetes  was 
wel  1 -control! ed  and  that  when  they  saw  the  Complainant  he  appeared  to 
have  tne  diabetes  in  control.    The  problem  is  that  events  both  prior 
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of  time.  Chief  Solomon  responded  to  the  situation  with  a  lack  of 
compassion  and  communication,  and  this  compounded  the  problem.  In 
this  sense,  their  human  frailties,  which  we  undoubtedly  all  share, 
contributed  to  this  protracted  dispute. 

As  stated,  for  the  reasons  given,  the  Complaint  is  dismissed. 

Dated  at  Toronto  this  11th  day  of  December,  1987. 


Board  of  Inquiry 
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